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AnHoranusa. Crathsd TOCBSIIEHA IIPABOBOM  MOJAECIM  MEIUATHUBHBIX
COIJIALICHU B POCCUMCKOM M MEXIYHAPOJIHOM 3aKOHOJATEILCTBE. PaccMOTpeHbI
OCHOBHBIC MTOJIOKCHHUS MeIUATUBHBIX COTJIAIICHUH B rpaXk JaHCKUX
MpaBOOTHOIIEHUSIX. KpoMe Toro, B CcTaTb€ pACKpPHIBAIOTCS SBHOE OTIWYHE
MEJUATUBHBIX COTJIAIEHWH OT U3BECTHBIX M PACHPOCTPAHEHHBIX MHPOBBIX
COTJIAIlICHHUM.
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Abstract: The article is devoted to the legal model of mediation agreements in
Russian and international legislation. The main provisions of mediation agreements
in civil legal relations are considered. In addition, the article reveals the obvious
difference between mediation agreements and well-known and common settlement
agreements.
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Ha paHHBIi MOMEHT Menuaunus, XOTb W HM3BECTHA B MHUPE KAK OJIUH U3
BO3MOXKHBIX CIIOCOOOB YPETYJIUPOBAHUSI BO3HUKAIOUIUX CIIOPOB, HO Ha IMPAKTUKE
CBOE MPUMEHEHUE U PE3YIBTATUBHOCTH HE YACTO JAeMOHCTpHUpyeT. OTHOW U3 NPUYHUH

3TOro (pakTopa SIBISETCS HENOBEPHE CO CTOPOHBI HACENEHUS, B CHJIy TOTO, YTO Y
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JAHHOW TMPOLEIype HET CUJIbI BJIACTHU, KAK y TEX K€ CaMbIX CYJCOHBIX PEIICHUII.
MOXHO TOBOPHUTH O TOM, YTO Pa3BUTHUE AIBTEPHATUBHOTO YPETYJIUPOBAHUS CIIOPOB
MpEACTaBIsIeT CO00M OAHO W3 TJI00AIbHBIX HAMPABICHUN COBEPIIICHCTBOBAHUS
IPaKJAHCKOTO Tpoliecca, KOTOPbI OyAeT SBISTHCS COCTABHOW YAacCThIO KOMILIEKCA
pedopmM, HapaBJICHHBIX HA MOACPHU3AIMIO M YCKOpEeHME mpaBocyaus. Poccuiickas
Qenepanuss Kak NOPOTrPECCHUPYIONIas M PAa3BUBAIOIIASCA CTPAHA HE OTCTAET OT
MHUPOBOTO TEYEHHS KOPUIWYECKOM HAYKHM W MPAKTUKH, AHAIU3UPYKO KaK CBOEHU
COOCTBEHHBI OMBIT, TaK M OMNBIT 3apyOekKHBIX CTpaH. Becbma akTyanbHBIM Ha
CEroJHsI OCTAETCS BOMPOC O MOJCPHU3ALUMU BHEAPEHUSI MPUMUPHUTENBHBIX MPOLIEAYP
B poccuiickoe mnpaBo. COOTBETCTBEHHO BCTYNHMBIIMKH B cuily B Pocculickoii
Oenepanuu 3akoH «OO0 anbTEpHATUBHOW MPONEAYPE YPETyIUPOBaHUS CIIOPOB C
ydacTUEeM TIOCpEJHUKAa (3aKOH O  MpOIeaype MeEIUaIluu)», CO3/ajl IPaBOBbIC
OCHOBAaHUA ISl CTAHOBJICHUS W PA3BUTHUSA MPABOBOM MOJEIM U KaK CJIEACTBUE —
MHCTUTYyTa Meauauuu B Poccuu.

Cratest 12 ®@enepanbHoro 3akoHa «OO0 anbTEepHATUBHOW MPOLEAYpE
yperyJMpoBaHusl CIIOPOB C y4acTHEM IMOcpeaHuka (mpouenype meauanun) Nel9 3-
@3 ot 27 wurong 2010 roma mocesieHa MEAUATUBHOMY corjameHuto. KacarenbHo
[IPaBOBOM NPUPOABI MEIMATUBHOTO COTJIALIEHUS B IOPUAUYECKOM Cpele OHa
BBI3BIBAET HEMAJIO pa3HOTNIAcCMK. HekoTophle OTMEYarOT, YTO OCTPBIE CIOPHI MO
JAHHOW TeMe BBI3BIBAIOT MPOOJIEMBI COMOW CYIIHOCTM W TPaBOBOM MPHUPOJIBI,
HAJIMYMS ~ IOPUJIMYECKOM CHIIBI  COTJIAIIEHWM, CYIIECTBOBAHMS PA3HOrO poja
MOCJICACTBUA KaK 3aKJIKOYEHMUS, TAaK W WCIIOJHECHHUS WA HEUCIOJHEHUS
MEIMATUBHOTO coryameHud. [Ipouenypa Meauannm npeanosiaraet yperyanpoBaHue
CIIOpa HUCXOJ U3 MHTEPECOB CTOPOH, a MOTOMY MEIWATHUBHOE COIJIAICHUE MOXKET
BBIXOJUTh 3a NpPEAMET IepBOHAYATILHBIX TpeOOBaHUN W 3a4acTyr0 OyAeT JIMIIb
KOCBEHHBIM 00pa30M CBSI3aHO CO CIIOPHBIM MTPABOOTHOIICHUEM.

B 3akoHe 0 Mennanuu 4eTko pa3rpaHU4e€Hbl HECKOJIBKO BUAOB MEIUATHUBHBIX
COIVIAIIEHWA B 3aBUCHUMOCTH OT MOMEHTAa HX 3aKIIOUECHUsA. TaK 3aKIF0YEHUE
MEIUATUBHOI'O COTJIAIIEHUE BO3MOYKHO KaK IOCJE MEepeIadu Jesa Ha pacCMOTPEHNE
cyn, Tak u 0e3 oOpalieHus B Cyll IO paccMaTpuBaemMomy cropy. [IpakTuueckoit
3HAYUMOCTBIO TaKOM KIacCU(UKAIMU COCTOUT B HEOOXOIMMOCTH pasrpaHUYCHUS
MPABBIX MOCJIEACTBUN.

Ectp TOuka 3peHus, Kacarolmascs NpPaBOBOM NPUPOABI MEAUATUBHOTO
COTJIAIlICHUsI, KOTOpas sBisieTcs Oojee pacnpocTtpaHeHHOU. CyTh €€ B CIEIYIOIIEM:
HEOOXOJAMMO pa3rpaHUuEHrE MEIUATUBHOTO COTJIAIICHUS B paMKaxX YacTHOU

Mcanannu, Torga PpCuICHUC 6y,Z[CT paccMaTpuBaThCd B Kad4CCTBC CHACIKH, YTO
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HalpaBjicHa Ha YCTaHOBJICHHE, N3MECHECHHE WIIA TIPEKpPAICHUE CYOhEKTUBHBIX TIPaB U
00s13aHHOCTEN CTOPOH, U C APYroil CTOPOHBI pa3rpaHUYCHHE €€ B paMKax CyIcOHOU
MEAUAINH, MO0 3[€Ch PEIIEHNE PUPABHIETCS K MUPOBOMY COTJIAIIEHHUIO.

B nponieaype meauanun MEIUaTUBHOE COMJIAIIEHUE, YTO JOCTUTIIM YYACTHUKH
IIPOLECCA MTOCIE €r0 MEPEau B CY, YTBEPKAACTCA CYAOM WM TPETEUCKUM CYJIOM B
BAPDUAHTE MHUPOBOTO  COTJIAIIEHHS C COOTBETCTBHM C  MPOLIECCYATbHBIM
3aKOHOAATEALCTBOM. (OJIHAKO MPOBOJAUTH MApAIJIEAb MEXAY JBYMS O3TUMHU
NOHATHUSIMU HE CTOUT, TaK KaK OHUM HE SBISIIOTCS B3aUMO3aAMEHSEMbIMHU.
MenuaTuBHOE COIJIAIIEHHE MOXET «TPAHCHOHUPOBATHCS» B MHUPOBOE IIPH
COOJIIOJICHUN KOHKPETHBIX YCJIOBHM: BO-TIEPBBIX, €CIU CIOp SBISUJICS CYIeOHBIM
pacCMOTPEHHUEM; BO-BTOPBIX, B Kaue€CTBE MHPOBOTO COIJIAIEHHE  MOXKET
paccMaTpuBaTbCAd TOJIBKO MEIMAaTUBHOE corjiamieHue B ¢GopMe MHCbMEHHOTO
JOKYMEHTA WJIM IMYyTh HEMOCPEICTBEHHON (UKCAallud MpeaMeTa JI0roBOpa U €ro
pe3yJibTaTa B TEKCTE MEAUATUBHOIO COTJIAILICHUU.

MenuaTuBHOE ~ COTJIAlIEHWE O  BO3HUKIIEMY M3  TPAXIAHCKHX
MIPaBOOTHOIIEHUNW CIOPY, JOCTUTHYTOE€ CTOPOHAMH, B pE3yJbTaTe€ MNPOLEAYPHI
MeJualuy, IpOBEACHHOW O0€3 Imepenayd CIopa Ha pPACCMOTPEHUE CyAa WU
TPETEMCKOTO  CyJa, MpeACTaBIsIeT COO0OM  Tpa)xJAaHCKO-TIPABOBYIO  CIEIKY,
HANpPaBJICHHYKD Ha YCTAHOBJIEHHWE, W3MEHEHHE WM [MPEKpalleHUe IpaB W
oOs3anHOCTEW cTOpoH. K TakoMy BapuaHTy, KOTJIa BOIPOC MPEICTaBIsET COOOM
TPaXJaHCKO-TIPABOBYIO CHAEIKY, K HEMY NIPUMEHSIOTCS NpaBWiIa TPaXIaHCKOTO
3aKOHOJIaTeILCTBA 00 OTCTYIMHOM, O HOBAallUM, O TMPOIICHWH J0JIra, O 3a4eTe
BCTPEYHOTO OJHOPOJHOIO TpeOOBaHMS, O BO3MEUICHUWM Bpena. 3alluTa Ipas,
HAPYLICHHBIX B pE3yJIbTaT€ MEIMATHUBHOIO COTJIAIICHUS, OCYIIECTBISIETCS TaK K€
ITOCPEACTBOM I'PAXKIAHCKOTO 3aKOHOAATEIBCTBA.

MenuaTuBHOE COIVIAIIEHUWE JIOJDKHO BKJIFOYATh: CBEICHUS O CTOPOHAX,
IpeaMETe CIopa, NPOBEACHHOM MNpOLEAype MEIWALUH, MEAUATOPE, a TAaKKe
COTJIaCOBaHHBIE CTOPOHAMHM 00513aTEIHLCTBA, YCIOBUS U CPOKU UX BBHITTOJTHEHHUS.

B poccuiickoil npaBOBOW CHCTEME MEAMATOP JOJDKEH KOHTPOJIUPOBATH
KOHEYHOE COTJIAIICHHE, WHAY€ 3aKIOUEHHOE MEIMATUBHOE COTJIAIEHUE MOXKET
CUUTATBHCSA HEAECHUCTBUTEIIBHBIM.

[Ipouenypa MeauanuMu HampaBjieHA HAa W3MEHEHHUE W 3aBEPUICHHUE CIOPHBIX
MATEPUAIIBHO-TIPABOBBIX OTHOIIEHWW C TIOMOIIBIO 3aKJIIOUYCHUS MEIUATUBHOTO
coryameHusi. Peanuzanus ycTaHOBJIEHHBIX CTOPOHAMH 00S3aTENIbCTB 3HAYMMA IS

HCCIICOOBaHUA HpaBOBOﬁ IMpUpOAbI COIIaAICHHA.
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Yro ke Ha caMOM Jele MPEACTaBIsAeT COOOW MeTUaTUBHOE COrJalieHue?
MenuaTuBHOE COTJIallIeHUE — 3TO COIVIAIIEHHUE, JOCTUTHYTOE YYACTHUKAMHU CIIOPHOTO
BOITPOCA NPH NPUMEHEHUH MPOLIETYPbl MEIUALIUU B LIEJSAX YPETyJIUPOBAHUS CIOpa U
YaCTUYHBIX PAa3HOIJIACUM 1O CIIOPY.

MenuatuBHOE COrjamieHue — 3TO pe3yiapTaT MpoBeaeHus >hdexTuBHON
IPOLEypbl MEAUALIVH.

N3 pe3ynpTaToB MCCIECIOBAHUM W IPABONPUMEHUTEIBHOW IPAKTUKA MOXKHO
HOHSATH, YTO IIPaBOBas MPUPOJAa MEIUATUBHOIO COIVIAIICHUS 3HAYUTENBHO IIUPE IO
BO3MO>KHOCTH CBOETO JCHCTBHS, YEM MBI JyMaeM Ha CyObEKTUBHOM ypOBHE.

KacarenbHO mpaBOBOW CYIIHOCTH M IHPUPOABI MEIMATUBHBIX COIJIAILICHUH,
3aKJII0YAEMBIX B 00JIACTU TPYJIOBBIX U CEMEUHBIX MPAaBOOTHOIIEHUMN, 3aKOHOJATEIBHO
He onpenesneHa. HekoTopsle nedarenu paccyk AaoT O JOMYCTUMOCTU CyOCHUAMApHOTO
pacupoCTpaHEHUsI peXUMa TPaKIaHCKO-TIPABOBBIX CAEJIOK Ha MEIUATUBHBIC
COTJIAIICHMS, 3aKJIIOUYEHHBIE B PE3YyJbTaTe YPETYJIMPOBAHMS CIIOPA, BOZHUKILEIO U3
CEMEWHBIX U TPYIOBBIX IPABOOTHOLICHUH.

OCHOBHOM ~ OCOOEHHOCTBIO  MEAMATUBHOTO  COIJIAIIEHHS  OCTaeTCs
0043aTENbHOCTh BOJIEU3BSABICHHUS YYACTHUKOB CIOPHOTO MPAaBOOTHOILIEHUS B
OTHOIIEHWU YYacTHsl B MEIMAaTUBHOM IIpoliecce, 3adeT OOOIJHBIX €IMHBIX
TpeOOBaHWI MNPU3HAET NPABO OJHOM CTOPOHBI. ['pa’kgaHCKOE 3aKOHOIATEIBCTBO
COJEPKUT IYHKT O COOJIIOJIGHUU YCJIOBUH TOXJAECTBEHHOCTH 3aYMTHIBAEMBIX
TpedboBanuii. HeconmocraBumMocTh TpeOOBaHU CTOPOH B cpepe MeIUalUU I0IyCKAET
3aKOHOJATEILCTBO B chepe Mennanuu.

Tak Kak LETpI0 MEIUATUBHOTO COIJIAIIEHUS BO BHECYJEOHOM U JIOCYJIE€OHOM
MOPSIIKE SIBJIAETCS YPETrYJIMPOBAHHME CIIOpA, HO HA IPAKTUKE OHAa HE MMEET CBOEU
CUJIbI KaK HMCIOJHUTEIBHOTO JoKyMeHTa. OOpalieHue B CyJl C 3aMHTEpPECOBaHHOM
CTOPOHBI HUJIM K€ B TPETEUCKUN CyJ BO3MOXKHO C LIEJBIO 3aAIIUTHI IIPAaB U 3aKOHHBIX
MHTEPECOB, €CIIM COTJAlleHNE ObLJIO HE MCIOJIHEHO WJIM MCIOJHEHO HE HajJiexare.
A Tak € BO3MOXXHO M HOTapHUAJIBHOE YJAOCTOBEPEHUE MEIMATUBHOIO COTJIAIICHMS,
€CJIM CTOPOHBI MPHU OOpAIIEHUH K HOTAPUYCy 3a MOMOILBIO B YPEryJIUPOBAaHUU HX
BOIIPOCA, UMESI OCTPYI0 HEOOXOJUMOCTh 3aKIIOYEHHUS MEIMATUBHOIO COTJAllleHHUS,
JOCTUTIIM O0OIOAHOTO pe3yJbTaTa.

[lo mpomecTBUM HECKONBKHUX JIET MOXHO YJIOBUTh HaMETHUBIIYIOCS
TEH/CHLINIO, YTO 3(PPEKTUBHOCTh MPUMEHEHHUS Ha MPAKTHUKE 3aKOHOJATENIbCTBA O
MeJMallii, COBEPIICHCTBYIOIIMECS MPAaBOBbIE HOPMBI, B TOM YHKCJIE€ U MEIUATUBHOE
COrJIAllIEHHE, 3aBUCUT OT MOJEPHHU3alMd B COOTBETCTBYIOLIEM TIOCYAApCTBE

3aKOHOJATEIbCTBA O MEUAIINH.
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Koneuno Bcem wu3BecTHBIM (DaKT, YTO 3aKOHOAATEIHCTBO O MEIUAIMH BO
MHOTMX CTpaHax elle He coBepuieHHO. Ho MeauaTtuBHOE COIUIAlIEHWE, €ro
MEXOTpacieBOil XapakTep, Kak U cama MeAHalus, UMEIOT OOJbIIYIO MEPCIEKTUBY U
OynyT pa3BuBaThcs. [loTOMy 4TO MHTEpEC K MPAKTUUYECKOW MeIuanuu He TOJIBKO IO
MpPaBOBBIM CIIOpaM, HO M TO KOH(PIMKTaM CaMOro pa3HOro XapakTepa, He
IPUOOPETIIUM MPABOBOI'O XapaKTepa, BO MHOTHX CTpaHaxX pa3inyeH, HO HE UCCSAKAET.
IIosTOMy CTOMT B JaJbHEWIEM HCCIENOBATH YHUBEPCAIBHOCTh U KOMIUIEKCHOCTH
COLIMAJILHOTO MPABOBOTO SIBJICHUS, KAK MEAUATUBHOE COTJIAIICHUE.

[logBons WTOrM NPaBOBOM CYLIHOCTM MEIMATUBHOIO COTJIALIEHUs, HYXHO
yKa3aTb Ha 3HA4YCHHWE €ro CYLHOCTH, OHO B IEPBYID OYE€pedb COCTOUT B
BO3MO>KHOCTH YPETYJIUPOBAHUS BOIIPOCA CTOPOH MO PELICHUIO UX CIOPA, JAJIBIIE, HE
CTOUT 3a0bIBaTh M O pealu3alu 005A3aTeIbCTB CaMUX CTOPOH. Tak ke mpaBoBas
IIPUPOIA MEIHMATUBHBIX COIVIAIIEHUM KAacaeTcsi HE TOJBKO PEIICHUS CIOPHBIX
MOMEHTOB IIPOLIECCYAJIbHOIO IIpaBa, HO M TI'PAXKIAHCKO-IIPABOBOW IIPUPOABI W,
KOHEYHO K€, Kacaluuecss TPYJOBOM W CEMEMHOM Meaualuu, BEIb CIIOPHBIC
MOMEHTBl U KOH(JIUKTBI, TpeOyIollue YperyJupoBaHUs C IOMOIIBIO MEAUaTopa,
BO3HMKAIOT U B 0OBIYHOI HE MPOIECCYAbHON AEMCTBUTENBHOCTH.

B cBow ouepenb, BO3MOXHO, Ui YCIEIIHOIO pAa3sBUTUS MEIHMALUU B
Poccuiickonn ®enepannu, CTOUT NPUIATH MEAUATUBHOMY COIVIAIIEHHUIO HE MPOCTO
TPOKIAHCKOTO aKTa, a akrta wuToroBoro. KoTopeiii Oyner wuMeTh CHITy
MPUHYAUTEIBHOTO UCIIOJIHEHU nocpeacTtBoM 3akperieHus B AIIK P®, mis nonHoin
YBEPEHHOCTH B 3aKOHHOCTH PELICHUS MEIUATUBHOTO COIJIALLICHMS.

HcnonHeHre NpUHITOrO COrJallleHnsl OCHOBBIBAaeTCS Ha AU(depeHnanum ero
nopsiika, B CWIY pa3Iu4yud TpeOOBaHUN, MHUPOBOIO COTJIAIIEHHUS, TaK Kak
3aBUCHMOCTB €I0 COBEPIIEHHUS UJIET OT ITEpeayu Ha PaCCMOTPEHUE B CYA.

Koneuno, He crtour ymyckaTb W TOT (akT, 4YTO BOCTPEOOBAHHOCTh
IIPUMHPHUTENIBHBIX MPOLEAYP, @ HMMEHHO M YHCIO JEJ, YTO PAaCCMOTPEHBI C
IIPUMEHEHUEM NPOLEAYPbl MEAUALIMHU, BCE €IlEe HAXOAATCSI HAa HU3KOM ypoBHe. [l
JNAJbHEUIIEr0  pa3BUTHA, W, CIENOBAaTEIbHO, YBEIMYEHHUs  HHTEpeca K
YPETYIUPOBAHUIO CIIOPOB ITOCPEACTBOM IPUMEHEHUEM MPOLEAYPbl MEINALINH,
HEO0OXOUMO OIpEeAETUTh Haubojee NEPCIeKTUBHbIE TEHACHIIMU 0 MOJCPHU3ALNN
JAHHOT'O TpolLiecca, 3aTparuBasi U yCOBEPIICHCTBOBAHUE MEIUATUBHOTO COIVIAIICHUS,
OMHUPAsICh HA YPOBEHb PA3BUTHUA KU3HU U CIIOCOOHOCTH MOHSITH BCE TOHKOCTU TaKOU

CHUCTEMBI YPETYJIUPOBAHUA CIIOPOB, KAK MEIUALIUSL.
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